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I INTRODUCTION

My name is George Johnson (“GEQ”) and I’ve been a singer-songwriter in Nashville, TN
for the past 20 years, 7 years in Los Angeles.

I’ve studied music since it was 3 years old, for 46 years; piano, voice, guitar, drums, etc.
and then music theory and ear training at West Virginia University, the University of Colorado
studying classical music composition, jazz composition at California State University, Los
Angeles, and in-studio creation at the renowned Dick Grove School of Music, Los Angeles.

I also co-created, co-wrote, and sold an animated cartoon to Hanna-Barbara! and Turner
Broadcasting back in 1993 for the Cartoon Network about a dog and flea, “Shake and Flick”.

Please refer to my Introductory Memorandum for additional bio info, as well as other
issues I intend to testify to below and throughout this proceeding.

Besides completing Web IV pro se and now a pro se appellant in the U.S. Court of
Appeals, I’'m also participating in SDARS as a singer and independent sound recording creator.
I’ve participated in copyright roundtables with Congressman Bob Goodlatte, numerous U.S.
Copyright Office roundtables including the “Copyright and the Music Marketplace”? copyright
reform study, BMI “digital withdrawals”, Department of Justice (“DOJ”) reviews of the consent
decrees and the Copyright Offices’ DMCA Section 5123 review in New York City this May.

GEO has been a Grammy member for 15 years and a voting member.

1 GEO Ex. 048
2GEO Ex. 004

3 See §512 testimony in Designated Testimony

Page 3 of 65



PUBLIC VERSION

From 2010 to 2013 GEO created 2 full-length albums*. I wrote, sang, produced and
personally financed both albums and the approximate costs of each album were:

Album 1 - “George Johnson featuring The Jordanaires & The Memphis Horns” for $26,720.
Album 2 - “Still Pissed At Yoko”> for $31,320.

In the footnotes are links to both albums on iTunes through direct licenses 7 with d/b/a
Geo Music Group, since 2010, and no third-party aggregators or distributors, to possibly not
report sales and performances, or go bankrupt.

These figures do no include all the time most American recording artists put into their
albums, plus the additional cost of an office with rent, overhead, recording equipment,
computers, software, instruments, food, etc. Of course, albums can cost millions of dollars.

These figures also do not include years of practice and years of hard work, or talent.

I received no salary for almost 4 years of time, recording 2 albums on my own.

As much as I would like to testify to my musical experience as a creator, or business
experiences the past 30 years in Los Angeles and Nashville, I think all T have the time or energy
left to do is outline some of the basic foundational law supporting GEO’s rates and terms.

Primarily, basic copyright law and relevant precedent which is vitally important to all
American copyright owners affected by this proceeding. GEO also offers testimony in the form

of other arguments, experiences, and lessons I have learned the past 3 years of being a participant

in theses CRB rate proceedings, roundtables, and copyright reform.

4+ GEO Ex. 055, 056, 057, 058

5 GEO Ex. 070 music video and additional sound recording GEO Ex. 071 - “He Don’t Know Jack About Jill”
6 iTunes link to Album 1 https://itunes.apple.com/us/album/george-johnson-feat.-jordanaires/id527771274

7 iTunes link to Album 2 https:/itunes.apple.com/us/album/still-pissed-at-yoko/id658644966
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Many of the arguments raised here are also shared with the world’s best music creators
here in Nashville and elsewhere.
Finally, the following are the primary underlying general issues to GEO, not just PRSIII:
Exclusive Rights secured by the Constitution in Art. I and §106 of the Act.

Confiscatory nature of $.00 and no due process in quasi-judicial Art. 1 admin. hearing.
3. Streams and broadcasts now substituting for almost all sales, instead of promoting sales.

N »—

All we ask for is a livable music royalty rate in these proceedings that is more than
reasonable and actually fair to creators (as if it were counsel®), not just use the word “fair”. We
creators must know that we can be secure in our royalty payments, real payments, that are
guaranteed, at a rate we would get if there were no “shadow” of a compulsory license®, again,
that is more than reasonable. It would also be helpful to know and be secure in the fact that the
U.S. Copyright Office has creators’ interests in mind and does its job number one — protect our
copyrights and the value thereof, no matter what.

Then, we creators could get back to work, making music, and not wasting time.

IL. BACKGROUND

As in Web IV, in Phonorecords III, GEO represents the interests of the individual
American copyright creator, owner, investor and artist. GEO is a singer-songwriter at heart and
therefore his copyright creations as a §114 singer and independent owner of the sound recording

as creator and investor are irrevocably intertwined with the §115 underlying work as songwriter,

self-publisher, administrator and investor.

8 What would counsel want for themselves if they were in GEO’s shoes, or what would counsel want for their own
son or daughter starting out in the music business, the same rate they propose?

9 GEO realizes Your Honors ruled against the “shadow" in Web 1V, but that is not to say it does not still exist, and it
does in GEO’s experience, or that it does not apply in Phonorecords or other rate proceedings.
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GEO is the only pro se participant or music copyright creator participant in these
proceedings. GEO raises non-frivolous and substantive constitutional law!® arguments based on
the exclusive right of the individual U.S. copyright creator under Article I of the U.S.
Constitution and §106 of the Copyright Act, and whether government imposed below-market
rates are simply confiscatory in a quasi-judicial Art I administrative hearing without due process.

Your Honors stated in your Web IV Determination that “Mr. Johnson eloquently stated the
plight of the singer-songwriter-artist who is self-published and produced. He also proposes an
overarching reform to the way in which right owners of music—written, published, performed,
broadcast—would be paid!! for their artistic creations. The current law thoroughly segments both
the copyrights and the licensing mechanisms.” (footnote added by GEO)

GEO’s Web IV rate proposal centered around a per-play rate, but for a “cloud locker” or
“streaming account” where the customer pays for the song up-front, one-time, similar to the
permanent download in this rate proposal. The reason is to pay for the “cost of copyright
creation” and the true value of the song since the customer has been removed from the sale in
“non-interactive” performances, as streaming has “substituted for” or “cannibalized” most sales.

While Phonorecords rates and terms are somewhat different than Web IV, like with
SoundExchange, as an actual copyright owner GEO still fundamentally disagrees on proposed
rate and terms with NSAI and NMPA - the “Copyright Owners”. In Web IV GEO argued that
SoundExchange proposing $.0014, $.0017, or $.0025 is the same as confiscation of property at

$.0000. The same as $.0015 in this proceeding for a Subpart B per-stream mechanical “royalty”.

10J.S CONST, art. I, § 8, ¢l. 8
11 GEO Ex. 001 Chart 1 - Copyright Bundle in Streaming Acct.jpg GEO2700 in Web IV which shows the splits in

percentages on a per-play (or percentage of revenue) basis, which is the exact same way ASCAP, BMI, SESAC and
SoundExchange split §115 and §114 music copyright royalties respectively. (50/50 and 45/50/2.5/2.5)
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This is one reason GEO proposes the mandatory permanent download in Phonorecords.
In general, GEO’s simple “old school” approach to music revenue is to add the customer back to
the financial transaction like buying a record, tape, CD, or cup of coffee.

So, Phonorecords presents different challenges, but the exclusive right to copyright is the
same, and the customer must pay for the cost of goods sold whether per-performance or per-sale.

Of course, pursuant to § 802(f)(1)(A) “the Copyright Royalty Judges shall have full
independence in making determinations concerning adjustments and determinations of copyright
royalty rates and terms, ...”.12

Full independence in determining rates and terms but also determinations concerning
adjustments - adjustments in general or adjustments to the royalty rate and terms that may need
to be made to protect current and start-up American independent record labels as well as
American recording artists, AFTRA singers, AFM studio players, engineers, producers and
performers that create these millions of American music copyrights, and for the next 100 years.

Copyright is supposed to protect my exclusive right to my federally protected music
copyright and hard earned private property'?, however, the words exclusive and right in the 1787
terminology “exclgsive right”14 have lost all their plain and simple meaning here in 2016.

Further court precedent shows that the work and the basic sound recording is what is

protected by copyright, not the format, medium or Licensee category. In the August 11, 2015

12 8 802(H)(1)(A) In general. — (i) Subject to subparagraph (B) and clause (ii) of this subparagraph, the Copyright
Royalty Judges shall have full independence in making determinations concerning adjustments and determinations

of copyright royalty rates and terms, the distribution of copyright royalties, the acceptance or rejection of royalty
claims, rate adjustment petitions, and petitions to participate, and in issuing other rulings under this title, except that
the Copyright Royalty Judges may consult with the Register of Copyrights on any matter other than a question of
fact.

137JS. CONST., amend V
147U.S CONST,, art. I, § 8, cl. 8
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appeal rejected by the D.C. Circuit Court (No. 14-1068) in Intercollegiate Broadcasting System,
Inc., v Copyright Royalty Board, Section 1 of the appeal, second paragraph on Page 2, the Court
clearly states:

“In 1995, Congress amended the Copyright Act fo grant the owner of a sound recording

copyright the exclusive right to publicly perform the copyrighted work by means of a digital
audio transmission.” (emphasis added)

The Court clearly said, to grant the owner of a “sound recording copyright” the exclusive
right to publicly perform the copyrighted “work™, not perform the stream or the phonorecord by
means of digital audio transmission (i.e. playing a vinyl phonograph over a digital internet
streaming service).

It’s the creation of the work and the performance of the work which is being copyrighted
in a sound recording, whether analog or digital.

The Court picks up right after the above quote and perfectly describes the problem, that
is, this former “exclusive right” which is now, no longer a right, since “this right is now subject
to certain limitations”. A right is a right, like the right to vote, you either have it or your don't.

(See Digital Performance Right in Sound Recording Act of 1995, sec. 2, § 106(6), Pub. L.
No. 104-39, 109 Stat. 336, 336 (codified at 17 U.S.C. § 106(6)). This right is now subject
to certain limitations. Most relevant to this appeal, subsequent amendments in the Digital
Millennium Copyright Act, Pub. L. No. 105-304, 112 Stat. 2860 (1998), “created a statutory

license in performances by webcast, fto serve Internet broadcasters and to provide a means
of paying copyright owners.15 (emphasis added)

So, the D.C. Circuit citation is evidence of my point, that the DMCA created certain

limitations on U.S. copyright, by literally creating a new statutory license to serve broadcasters.

13 Section 106 says: Subject to sections 107 through 122, the owner of copyright under this title has the exclusive
rights to do and to authorize any of the following: (6) in the case of sound recordings, to perform the copyrighted
work publicly by means of a digital audio transmission.

NOTE: In GEO’s Novel Question of Law in Web IV, §106(6) was mistakenly left out since in GEO’s opinion it
limits the exclusive right and the analog sound recording to where streamers can pay $.00 for my exclusive right. In
hindsight I should have included §106(6) along with (1) through (5)
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III. COPYRIGHT CAPTURE AND THE COPYRIGHT OFFICE

While it may seem off topic for a WDS and testimony, as I am writing this on Friday
October 21, 2016, I just found out that Register Maria Pallante was unexpectantly fired by the
brand new Librarian of Congress, Dr. Carla Hayden, for what appears to be simply standing up
to Google and educating them on the basic nature of U.S. copyright law. I am absolutely stunned
by the clear political nature of her removal as well as the appearance of undue influence by
Google lobbyists and/or officials via the Obama administration. Since Google is participating in
Phonorecords, the new Librarian’s actions affect us all and sends a clear message to copyright
creators and rate participants. So, while I mention Google below, it applies generally in the
sense that Licensees in all formats always stick together in these rate proceedings, in their
positions and legal arguments, however, what Google has done on their own, is disturbing.

Of course, and as reported, all copyright creators were equally stunned and deeply
concerned by the unprecedented nature of these actions toward Ms. Pallante, but even more
disturbing, the vindictive manner in which the firing was done — with pettiness, disrespect, and
in my observation, the clear intention to also “teach copyright owners a lesson”.

Why would the new Librarian want to teach copyright owners (and their supporters) a
lesson? What is the lesson we are supposed to learn from Google? Compliance?

With events like these every few months ie, the Google-DOJ consent decree charade,
now more than ever, professional American music creators are rightfully worried about these
serious issues that impact their current and future royalty rates in any format — $.00 a play,
100% licensing mess, new Librarian fires the Register, 75 year consent decrees, 107 year

compulsory licenses, meaningless copyright reform by Congress, Google’s incredible influence
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and the hardball politics of music at play here, over mere singers and songwriters. All these
above mentioned issues are having a chilling effect on all American music creators, outside these
proceedings, but I include them since these are certainly the most substantive issues we creators
face everyday, but also affect the outcome of these proceedings.

If there is one silver lining, “evil”!® Google has now revealed their true intentions in
concert with the new Librarian’s first action on the job.

It is now clear that 1.) progressive politics, not great music, is the only thing of value to
the Librarian and Google, and 2.) licensees’ financial interests will always trump protecting the
value of registered copyrights and each American music creators’ self-interests and income.

I know everyone most certainly wishes Register Pallante all the best and despite her
undeserved and unfair political “squeeze out”, she did the right thing by leaving as she governed,
with dignity and honor. Hopefully, Register Pallante sues for wrongful termination.

While the firing of Register Pallante was one of the most brazen political actions I've
ever seen, to then read the smear piece on Register Pallante by Google sponsored “intellectuals”
at Public Knowledge “Copyright Capture: Systematic Bias at the U.S. Copyright Office””!’, was
equally as unfair and brazen. Why do Google and their lobbyists knowingly distort basic
copyright law? The “Copyright Capture” paper not only telegraphed Google’s intentions before

they apparently had Register Pallante sacked, but their intentions reeked of the usual Silicon

16 Google is famous for its corporate motto “Don’t Be Evil”, yet it seems to GEO, evil is all Google ever does,
besides make a nice search engine. See “Youtubeistan” articles by attorney Chris Castle showing evidence of
Google hosting and then selling advertising on all kinds of videos, including music videos. https://
musictechpolicy.com/2015/02/19/live-from-youtubeistan-delivered-straight-to-your-living-room/

17 GEO Ex. 069 - A Google sponsored “think tank™ called Public Knowledge, written by Meredith Rose, Ryan
Clough, Raza Panjwani, - September 8, 2016
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Valley naivety and desperation. Ironically, their failed efforts included some of the best quotes
from Register Pallante on copyright law and the constitutional protections of exclusive rights.

Of course, Google despises the U.S. Constitution, including copyright itself and exclusive
rights, otherwise they’d pay a fair rate. Google simply wants to see copyright law abolished.

It is astonishing the smartest and best solutions Google and Public Knowledge (“PK”)
could muster were to viciously smear Register Pallante beforehand and then find a way for Dr.
Hayden to fire Register Pallante.

Google continues their assault on the livelihoods of a/l American music creators in their
attempt to now capture the U.S. Copyright Office and apparently abolish copyright forever.

As additional proof of Google’s intentions at the Copyright Office, we look at the already
“captured” Department of Justice Anti-Trust Division with former Google lobbyist Renata Hesse
attempting to implement her “new rule” for 100% licensing at the Copyright Office, distorting
copyright law and common sense!®. Luckily, SDNY Judge Louis Stanton wisely intervened and
stopped Google and the DOJ’s “chicanery of fraud and deceit”, at least for BMI creators.

The irony, and why all of this applies to GEO’s rate proposal, is these following quotes
by Register Pallante are some of the absolute best quotes on copyright law I have ever seen that
make my case, in addition to the two quotes by former Registers Oman and Peters contained in
this WDS. Basically, Public Knowledge showed their lack of knowledge on copyright law by
producing quotes to show “bias” at the Copyright Office that only revealed their ignorance and
decimated their own transparent argument. Register Pallante’s informed quotes are based on

well established law and reality, which clearly prove why copyright comes first, and customers,

18 GEO Ex. 65 - Judge Stanton’s Order overturning DOJ’s unlawful actions on consent decree, September 19, 2016.
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licensees and the public good are second, third and fourth. — and Google about twenty-seven...
thousand. (In addition, see Mississippi Attorney General Jim Hood’s subpoena of Google.)
Quoting from “Copyright Capture”, in PK’s attempt to smear Register Pallante, they

actually make my case for copyright first and exclusive rights first in this rate proceeding:

“Perhaps the starkest evidence of cultural capture can be found in statements by the current
Register of Copyrights, Maria Pallante. She has, at various times during her tenure, commented
that:

. “Copyright is for the author first and the nation second.”??

. “I think the problem we have today in terms of imbalance that we might feel in
the copyright statute is that we have gotten away from that equation that puts the authors
as the primary beneficiaries, followed by the public good.”?

. “Unfortunately, I start with enforcement because, if you don’t have exclusive
rights in the first place, you can’t get to other questions.”!

. “The primary policy issue for us, in large part because of digital communication,
has got to be enforcement.”??

These statements reflect the many specific examples, detailed in Section II, in which the
Copyright Office has acted more as an advocate for rightsholder interests than an objective
referee of copyright debates.”

Another great quote relating to devotion of craft from “The Next Great Copyright Act”,

Register of Copyright Maria Pallante also said:

The issues of authors are infertwined with the interests of the public. As the first beneficiaries of the
copyright law, authors are not a counterweight to the public interest but are instead at the very center
of the equation. In the words of the Supreme Court, “[t]he immediate effect of our copyright law is to
secure a fair return for an ‘author’s’ creative labor. But the ultimate aim is, by this incentive, fo
stimulate artistic creativity for the general public good.” (emphasis added)

19 Judith Saffer, An Interview with Register of Copyrights Maria A. Pallante, LANDSLIDE, Apr. 2012.

20 The Register’s Call for Updates to U.S. Copyright Law: Hearing Before the Subcomm. on Courts, Intellectual
Property, and the Internet of the Comm. on the Judiciary, 113 Cong. 113-20 (2013) (testimony of Maria A. Pallante,
Register of Copyrights and Dir.).

21 Nate Anderson, New Register of Copyrights: “Unfortunately, I start with enforcement”, Ars Technica (July 13,
2011, 7:50 AM), http://arstechnica.com/tech-policy/2011/07/new-register-of-copyrights-unfortunately- i-start-with-
enforcement/.

22 AlvinJonesComm, Copyright Alliance: Maria Pallante, YouTube (Nov. 8, 2011), https://www.youtube.com/
watch?v=Pufu0ciCpl8&noredirect=1.
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Congress has a duty to keep authors in its mind’s eye, including songwriters, book authors,
filmmakers, photographers and visual artists. Indeed, “[a] rich culture demands contributions from
authors and artists who devote thousands of hours to a work and a lifetime to their craft.” A law that
does not provide for authors would be illogical—hardly a copyright law at all. And it would not
deserve the respect of the public.”?* (emphasis added)

It’s certainly interesting to GEO, but also stomach turning to me, that Google and most
licensees seem to have this attitude that music creators, and government officials, are somehow

evil if they understand Copyright 101, or we ask for more than $.00 cents for our creations,

investments, and for our own property — but “don’t be evil”. Also, what is “cultural capture”?

IV. ART, COMPULSORY ART, AND STATUTORY ART

First, I think it’s important to note that we are here to set the rate for art.

It’s also just as important, if not more, to note that we are here to set the rates for other
people’s art, other people’s livelihoods, for someone else’s property, for someone else’s hard
work, for someone else's investment, and someone else’s falent that they have a literal right to.

This right to a creator’s own art, is allegedly secured in §106 of the Copyright Act and in
the copyright clause of the U.S. Constitution, no less, yet these rights, which create huge profits
for Licensees’ and their only product, this art, is not only willfully ignored by licensees, but
intentionally marginalized at extremely low below-market statutory rates under a federal
compulsory license.

So it’s art, but let’s be clear, it’s compulsory art, statutory art, federally managed art.

We creators are bombarded with how much licensees care about artists, but then tum

around and set these bothersome “content creators” profits and income at $.00 cents a stream.

3 hitp://www.copyhype.com/2015/06/on-professional-authorship/
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It is still dumbfounding to me that in the age of real-time Billboard charts on Twitter?*
over the internet in the blink of an eye, it still takes 2 full years and millions of dollars in attorney
fees to keep setting the statutory streaming rate at literally $.00 cents ever 5 years, or keep the
9.1 cent mechanical at 9.1 cents, or keep SiriusXM Radio (SXMR) at 10.5% or 7 to 11% to
lower their SDARS rate — as all these licensees’ shareholders transfer billions of dollars in value
from individual copyright creators’ bank accounts, to their pockets. (See shareholder
distributions in Thomas Lys study for SoundExchange)?®

So, it’s important to remember that we are here for compulsory art or statutory art - a
contradiction in terms - to benefit licensees, politicians, lawyers, and shareholders - and it’s at the
point where it’s destroying art and artists’ lives, while only allowing the “art” that’s politically
correct - through lobbyists - see the light of day and that is heavily promoted and pushed in

contemporary progressive media, by “music journalists”. You can’t survive making jazz records.

V. WHAT ARTISTS, AFM PLAYERS, AFTRA SINGERS, SONGWRITERS,
PUBLISHERS, AND CREATORS REALLY WANT - A SECURE RATE THAT PAYS A
REAL RATE - NO LEGAL TRICKS

I think what all artists and creators worldwide want, and have always wanted is fo know
that they are secure in their royalty income, especially since the federal government is involved
to “protect us”. Creators have been lulled into a false sense of security that if I get a song
recorded or “cut” and it’s a “hit record, then me, the music creator finally gets paid, but this is no -

longer true. A music creator is lucky to have ome hit record in a lifetime as a singer,

songwriter, producer, or small start-up American label owner (or as “demos” or demonstration

2 GEO Ex. 046
25 GEO Ex. 009 and SX Expert Testimony.
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tapes produced by singer-songwriters and publishing companies for §115 are turned into
“records” or “master sound recordings™) that are played on terrestrial radio and streaming today.

Artists and creators do not want a free ride, but we deserve the guaranteed opportunity to
actually make a lot of money if our compulsory copyrights are a hit, not just squeak out a meager
profit, but if we are lucky enough and talented enough and have the ability to put our ideas into a
tangible medium, just like counsel does everyday, fixing their ideas, talent and experience in
these motions over time, it’s no different than fixing your voice, idea, music, lyrics, guitars,
drums, bass, piano, horns, strings, or cowbell to sound recordings and what is at issue, and at
stake here. The difference is copyright and songwriters, publishers, artists, record companies
don’t get paid up front, they only invest. When the return is fixed at $.00 or thereabout, then the
statutory royalty system is rigged against the very people it was designed to protect, copyright
creqtors.

Counsel also doesn’t have a compulsory, statutory rate on billable hours. So, we simply
want to know when we work that we are secure in our income, just like counsel in this
proceeding.

We want to get up knowing that when we write, publish, sing, play, and press record, our
royalties are secure, our copyrights are secure, our property is secure, and this all we really want
— the ability to actually make money in some form if we are lucky enough to have a hit, as a
§114 singer, player or independent label owner.

For over 30 years from 1973 to about 2003, over 90% 26 of all total music industry sales

came from albums, period. To be clear, GEO is not confusing sales and performances, just

26 GEO Ex. 015 and GEO Ex. 018
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demonstrating the true value of music when a copyright owner can say no until the price is
reasonable, plus an example of where a “semi-free-market” set the value, since there is no
statutory rate for sound recordings fixed to albums or album sales, as far as I know.

GEOQ’s argument is that if there were no compulsory license in Phonorecords, all parties
would be forced to negotiate a true market-rate or “hypothetical marketplace” rate, in GEO’s
definition. Records had value and were also the only interactive performance around in 1973.

When it comes to copyright, GEO agrees with SoundExchange in Web IV that there is no
differentiation between interactive, non-interactive, on-demand or non-demand streaming, these
are merely technical definitions that have now “blurred”, that have nothing do with basic
copyright law and several hundred years of good precedent for copyright, not against copyright.

Over the past 15 years, major label executives, performing rights organizations, multiple
federal government agencies, and a handful of “non-profits”, trade organizations, and music
lobbyists in Washington DC have made catastrophic mistakes, miscalculations and decisions that
have ruined the lives and livelihoods of many thousands of talented and deserving songwriters,
music publishers, artists, performers, musicians, singers, engineers, producers, studios and sound
recording creators in Los Angeles, New York City, Nashville, Atlanta and other music cities.

Using copyrighted material without the author’s consent is stealing the fruit of a man’s
labor, no different than stealing his car from his driveway, minus the physical act or altercation.

This is a moral question of the issue of theft, something that anyone can understand.

I, as a visual arts (VA), performance arts (PA), and sound recording (SR) music copyright
creator and owner for over 30 years, understand that there is no difference between a non-

subscription or subscription rate when it comes to basic copyright law which trumps those made-
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up technical terms 100% of the time. The term “non-subscription” is a brand new term for a
faulty business model, not a copyright. New terms and definitions from 2008 or 2011 don’t
suddenly take precedent over 220 years of American copyright law, lawful precedent, §106 and a

long tradition in England and elsewhere. We hope Your Honors already hold this fundamental

position and during your deliberations.

V1. THE ARTIST

On July 21, 2015, Day 28 of the hearings and closing statements in Web IV, Mr. Glenn
Pomerantz, lead counsel for SoundExchange, kindly said this about my 2 year participation. Mr.
Pomerantz reminded the Services where their revenues come from - artists - other people’s hard

earned music copyrights, investments, business models and private property.

And the third guiding principle. Don’t forget about the artists. The entire business of
these services and the entire business of the record companies depends on artists. These
businesses only exist because of the talent and passion and hard work of artists. And the
rates that you set are going to make a huge difference to these artists. The royalties from
statutory services are a critical revenue source for many artists. They get 50 percent of the
royalties paid directly by SoundExchange, not by the record companies. And as CDs and
downloads decline in sales, and as streaming explodes, of course this revenue source is
going to become more and more important to artists. [t's not overstatement to say that the
decision you make will make the difference for many artists as to whether they continue
to make music their career.

Now, SoundExchange wasn't the only advocate for the artists in this hearing room. So
was Mr. Johnson. He was advocating for the artists. Now Mr. Johnson may not phrase
things quite the way that lawyers phrase things, and he may not do things quite the way
that lawyers do things, but perhaps that makes him more persuasive. Perhaps that makes
his message clearer. Because Mr. Johnson and thousands and thousands of artists are
frustrated. They're frustrated that they're not getting a fair share of the streaming revenue.
They're frustrated that the executives of the services are getting enriched by their music
and they're not sharing in that. And they're frustrated that the royalty terms that are
getting -- are getting set without fair consideration of the value that the artists have
brought to make Pandora and iHeart multibillion dollar businesses. (emphasis added)
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Interestingly, right before those few paragraphs, Mr. Pomerantz also summarized®’ this
substantive point to GEO’s case, but all rate proceedings, as Mx. Pomerantz accurately states that
“for setting rates, you’re supposed to ignore the statute, assume it’s not there”. So, to me that is
saying we are supposed to start this Phonorecords proceeding like there was never a license for
anybody. We start fresh and new, look at the current 2016 marketplace, negotiate deals, and not
rely on 5, 10, or 20 year-old grandfathered rate court “precedents”, and artificial rates and terms
when “you’ve got mail” was popular — before the internet or streaming music even took off.

So today, and certainly over the next five years, the line between noninteractive and

interactive is solely a line that's drawn by the statute. It's not a line that's being drawn in

the marketplace. And for setting rates you're supposed to ignore the statute, assume it's

not there. You're supposed to assume that there's no artificial line in this market and that
all of these services are competing head to head for listeners. (emphasis added)

This is a key observation about how these rate proceedings are supposed to operate,
ignore the statute, assume this artificial line in the market is not even there and “all of the
services are competing head to head for listeners.” That is also why I include the sale of sounds
recordings which show the frue value of a song and/or sound recordings, digital or analog
version matters not. Just like in 1973, if you wanted to listen, you had to buy your favorite song.

In Web IV, SoundExchange offered four issues in one of their motions which are still true
today with any Licensee.

A. The Services’ Proffered Benchmarks Do Not Reflect Terms A Willing Buyer And Willing
Seller Would Negotiate Outside the Shadow Of The Statutory License.

B. The Services Fail to Show That Statutory Services “Promote” Overall Sales or Other
Revenue Streams

C. The Serlyices’ Cllaims of Poor Financial Health Do Not Justify Their Below-Market Rate
roposals.

27 Washington, D.C. Tuesday, July 21, 2015, Day 28 In Re: Determination of Royalty Rates (Public Version)
07-21-2015 Pages 7574, 75, 76
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D. Recording Artists And Copyright Owners’ Relative Contributions Far Outweigh Those Of
The Services.

VII. EXCLUSIVE RIGHT OR LIMITED “RIGHT” RIDDLED WITH EXCEPTIONS?

Former Register Mr. Ralph Oman (1985-1993) said it perfectly when he recently posed
the question; what is “...the true nature of copyright — as an exclusive private property right, or
as a limited right to be doled out stingily, riddled with exceptions and limitations, to be given
away free-of-charge™? A perfect definition of the compulsory license and the statutory rate.

In President John F. Kennedy’s famous Inaugural address in 19612 he referenced the
time-tested theory of individual natural rights which the entire Declaration of Independence and
United States Constitution is based on, including the copyright clause. Kennedy said, “The belief
that the rights of man come not from the generosity of the state, but by the hand of God”.

Whether the Judges believe our rights come from a Creator or naturally by way of our
individual humanity, copyright law and legal precedent pre-dates the formation of the United
States and is an established right. Copyright is not only a right to the fruit of one’s labor and
mind, but also an established private property right like real property.?’ Copyright is also a well
established “bundle of rights” which also includes the long held real property right — “the right
to exclude.” Copyright is a First Amendment right since lyrics are speech, and music expression.

The plain meaning of exclusive right embodied in Title 17 U.S.C. § 106 (1 to 6) of the
Copyright Act, originally flows from the exclusive right written in Article 1, Section 8, Clause 8

of the United States Constitution of 1787. Both laws federalize the long held natural exclusive

28 hitp://billofrightsinstitute.org/resources/educator-resources/americapedia/americapedia-documents/jfk-inaugural-
address/

2 hitp://www.law.gmu.edu/assets/files/publications/working_papers/1431.pdf George Mason University School of
Law. Written by Adam Mossoff - Professor of Law, INTELLECTUAL PROPERTY AND PROPERTY RIGHTS

2013
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right, exclusive monopoly, and exclusive property right bundled in music copyright law and
copyright law in general. In addition to 17 U.S.C. §106 of the Act and Article 1, Section 8,
Clause 8 of the Constitution, this exclusive right in §106 is also federalized in the Sound
Recording Act of 1971. Furthermore, all of these federalizations of copyright are bundled with,
but also subject to the 5th Amendment right to private property in the Bill of Rights.

17 U.S.C. § 106 and the copyright clause were written to protect these exclusive rights.

All American music creators’ livelihoods and their families depend on these protections.

It appears to GEO that many of the “digital” provisions added to the Act the past 20 years
are in conflict and direct violation of the copyright laws’ exclusive right provisions in §106, i.e.
the limitations and exceptions found in 37 CFR. § 585.1 to 26 on §115 music copyright royalty
rates and terms vs. §106 (1 to 6) protections and constitutional law (or rights).

Therefore, in this rate proceeding, can §115 music copyright creators depend on The
Library of Congress, The Librarian, The Copyright Office, the Register and Your Honors to
uphold the plain meaning of the words and text in a.) the copyright clause in Art I, Sec. 8, CL. 8,
primarily the plain definition of exclusive right, and specifically b.) the additional federal
protections of the exclusive right found in 17 U.S.C. §106 (1 to 6) of the Act, or not?

In other words, can music creators depend on the construction of exclusive right in the
U.S. Constitution and in §106 of the Copyright Act?

Copyright law was designed to protect the profit of the copyright creators, not give their

rights, property, talent, art and hard earned works away for free over and over and over again.
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VIII. 17 US.C. §106 EXCLUSIVE RIGHTS

Section 106°° says:

Subject to sections 107 through 122, the owner of copyright under this title has the
exclusive rights to do and to authorize any of the following:

(1) to reproduce the copyrighted work in copies or phonorecords;
(2) to prepare derivative works based upon the copyrighted work;

(3) to distribute copies or phonorecords of the copyrighted work to the public by sale or other
transfer of ownership, or by rental, lease, or lending;

(4) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and motion
pictures and other audiovisual works, to perform the copyrighted work publicly;

(5) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and pictorial,
graphic, or sculptural works, including the individual images of a motion picture or other
audiovisual work, to display the copyrighted work publicly; and

(6) in the case of sound recordings, to perform the copyrighted work publicly by means of a
digital audio transmission.

IX. EXCLUSIVE RIGHTS IN THE CONSTITUTION IN ARTICLE I AND §106 OF

THE ACT MUST BE ENFORCED

GEO strongly argues that there is no rational basis for the the majority rejection of the
“exclusive rights” found in Article 1, Section 8, Clause 8, of the United States Constitution
which is considered by the Courts to be the supreme law of the land, as well as the exclusive
right found in 17 U.S.C. § 106.

GEO raises countless Supreme Court cases and precedent in favor of basic copyright
protection found in natural law, the U.S. Constitution and The Act without endless limitations or
exceptions to that right.

In GEO’s attached Preliminary Table of Authorities and in the record, GEO cites
precedent concerning the lawful superior nature of copyright’s exclusive right over licensees
wants and needs. These pro-copyright precedents from the Supreme Court and lower courts, that

are all in favor of copyright over licensees or the public good, which include Mazer v. Stein, 437

30 : law.cornell.e code/text/17/1
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U.S. 201, 219 (1954), Harper & Row, Publishers, Inc. v. Nation Enter., 471 U.S. 539, 546
(1985), Eldred v. Ashcroft, 537 U.S. 186, 212 (2003), Golan v. Holder, 132 S. Ct. 873, 888
(2012), Twentieth Century Music Corp. v. Aiken, 422 U.S. 151, 156 (1975), Klitzner Indus. v. HK
James & Co., 535 F. Supp. 1249, 1259-60 (E.D. Pa. 1982), Salinger v. Colting, 607 F.3d 68 (2d
Cir. 2010), Am. Geophysical Union v. Texaco Inc., 802 F. Supp. 9 (S.D.N.Y. 1992), and of course

Herbert v. Shanley, Decision 242 U.S. 591 (1917).

X. THE PUBLIC’S “RIGHT” VS. THE CREATOR’S ACTUAL RIGHTS

Having researched certain aspects of the legislative history of copyright law, the one
thing I realized the Act(s) all had in common the past 100 years was this obsession with
protecting the public good first and foremost, to make it fair, instead of protecting the exclusive
rights of all the copyright creators. The 1909 Act says creators only get an “adequate return”.

So, learning the legislative history and certain legislative text of the Act concerning the
interpretation and construction of all the exclusive rights embodied in §106 of the Act, is
important.

As James Madison said about the public good vs copyright, that copyright wins — “The
public good fully coincides... with the claims of individuals.”

A perfect example of broadcaster’s willful ignorance of copyright law and personal,
intellectual property rights, is when NAB Joint Board Chairman Mr. Charles Warfield3! testified

to Congress that “the core objective of copyright law is the public good. not the creator’s

interest. Not the user’s interest. But the interest of the public at large.” Nothing could be further

from the truth — the public good is not the intent of the exclusive right found in copyright law,

31 GEO Ex. 052
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public good is a product of author incentive, profit and creation. In fact, Mr. Warfield’s willful
ignorance of copyright law is disturbing and NAB’s position is the complete antithesis of

exclusive rights.

“The Supreme Court has repeatedly held that the core objective of copyright law is the public good.
Not the creator’s interest. Not the user’s interest. But the interest of the public at large. Unfortunately,
in testimony before this Committee, some are arguing for fixes to copyright law that serve a very
different goal — ensuring that their individual constituencies receive greater compensation at the
expense of both music licensees and listeners. Nowhere in their arguments do they emphasize the
need for balance, the interest of consumers, or enhancements to competition — any one of which
would promote the public good.”*?

Using Mr. Warfield’s own words, it’s clear that “nowhere in their (NAB) arguments do

they emphasize the need for balance” with copyright creators. So, this willful ignorance is why

our natural rights are now perpetually being stolen, reduced, judged, limited, lawyered, “riddled
with exceptions”, to where our hard earned ars is given away by Washington D.C. lobbyists
against our will and free of charge. It’s clear from NAB’s Web IV testimony and reading the
1909 Act, the DMCA/United Nations WIPO Treaty, and other additions to the Act that the
public, public good, the protection of the public and licensors and users so called “rights”, has
seemingly always been the goal of past Congresses, lobbyists, the NAB, and other anti-copyright
interests. That’s why I call this whole process “Atlas Shrugged for Songs”, not just this rate
proceeding, but the entire D.C. lobbying apparatus that has built itself around copyright to
control copyright, remove the monopoly, destroy the exclusive right, destroy the property right
and right to exclude, then steal all profits by dismantling the full bundle of rights historically

found in copyright law.

rg/documents/newsroom/pressRelease.asp?id=3443 June 25, 2014 Testimony of
Charles Warfield, NAB’s joint board chairman, at Hearing on Music Licensing to the House
Subcommittee on Courts, Intellectual Property and the Internet.
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Register Pallante was even challenged for her correct statement by Congresswoman Zoe
Lofgren in 2012 when Register Pallante had rightly said that “Copyright is for the author first
and the nation second”®. 1 would guess that all American §115 creators share GEO’s hope that
Your Honors will affirm this bedrock fact of copyright law in these rate proceedings.

§106 was supposed to add to the Article I copyright clause protections, not limit them.

XI. IN CARP, RATE COURT “PRECEDENT” SET ONLY BY LICENSEES
“WITHOUT ONCE CONSIDERING VALUE OF INDIVIDUAL
PERFORMANCE”,

I was also struck by former Register Peter’s quote from the 1995 rate proceeding where

she said the Services stopped “prematurely” and “without once considering the value of the

individual performance”3* therefore never considered the copyright owners, therefore never
considered their exclusive rights which were completely disregarded. No wonder the rates are so
below-market and why all grandfathered rates and terms based upon a 20 year old CARP
precedent, pre-iPhone and pre-modern internet, must be changed and re-valued for the future.
Here is a quote from the A2IM Brief, which quotes Register Peters in the 1995 DPRSR.

The A2IM Brief said:

“The rates at issue in this proceeding involved three services, and consistent with all of
the Webcasting proceedings, there was a single representative of all sound recording
owners, in this case, the RIAA.”3>

33 http://www.copyhype.com/2012/10/copyright-is-for-the-author-first-and-the-nation-second/

34 Determination of Reasonable Rates and Terms For The Digital Performance of Sound Recordings, 63 Fed. Reg.
25394, at 25412 (May 8, 1998) Final Rule and Order (overturning certain aspects of rates and terms set by the
CARP, the predecessor to the CRJs) (emphasis added) Page 18 http://www.copyright.gov/history/mls/ML-597.pdf

35 http://a2im.org/wp-content/uploads/2015/10/A2IM-AFM-and-SAG-AFTRA.pdf
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